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Frivolous Tax Arguments

Frivolous Arguments
The filing of a tax return is voluntary
Payment of federal income tax is voluntary
TP’s can reduce their federal tax liability by filing a “zero-

return”
The IRS “must” file a federal tax return for TP’s who fail to 

do so
Compliance with an administrative summons is voluntary
Wages, tips and other compensation for personal service is 

not income
Only foreign source income is taxable, etc.
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“Contentions”

Voluntary Nature of Federal Income Tax

Taxable Income & Gross Income

Terms Defined by the IRC

Constitutional Amendment Claims

Fictional Legal Bases
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“CDP-Contentions”

Invalidity of the Assessment

Invalidity of the Notice of Deficiency

Invalidity of a Notice of Federal Tax Lien

Invalidity of the CDP Notice

Verification Given per IRC §6330(c)(1)
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“CDP-Contentions”

Invalidity of Statutory-Notice & Demand

Tax Court Authority

Challenges to the Authority of IRS Employees

Use of Unauthorized Representatives

No Authority Under IRC
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“Civil Penalties”

 IRC §6662, “Imposition of Accuracy Related Penalty”

 IRC §6663, “Civil Fraud Penalty”

 IRC §6702(a), “Civil Penalty for Frivolous Tax Return”

 IRC §6702(b), “Penalty for Specified Frivolous Submission”
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“Civil Penalties”

IRC §6651, “Failure to File, Pay & Fraudulent 

Failure to File a Tax Return”

IRC §6673, “Penalty for Frivolous Arguments 

Raised in Tax Court”

IRC §6682, “Penalty for Providing False 

Information”
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“Criminal Penalties”

IRC §7201, “Penalty for Attempting to Evade or 

Defeat a Tax”

IRC §7203, “Penalty for Willful Failure to File a Tax 

Return”

IRC §7206(a), “Penalty for Making False 

Statements”
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“Practitioner Penalties”

 IRC §6694, “Understatement of Taxpayer’s Liability by Tax 
Return Preparer”

 IRC §6694(a)-$1,000
 IRC §6694(b)-$5,000

 IRC §6700, “Promoting Abusive Tax Shelters, Etc.”

 IRC §6701, “Penalties for Aiding & Abetting Understatement 
of Tax Liability”

 IRC §7206, “Fraud & False Statements”
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“Frivolous Positions-Notice 2007-30”

The purpose of “Notice 2007-30” was to formally 

define and publish the list of positions identified as 

frivolous.

Section 407 of the “Tax Relief & Health Care Act of 

2006”, Pub. L. No. 109-432, 120 Stat. 2922 (2008), 

amended IRC §6702 to increase the amount of the 

penalty for frivolous tax returns from $500 to $5,000 

and to impose a penalty of $5,000 on any person who 

submits a “specified frivolous submission”.

10



IRS Revenue Rulings

 The Revenue Rulings listed below address several specific 
frivolous arguments as follows:

 Rev. Rul. 2007-19:

“Wages are not Taxable Income”

 Rev. Rul. 2007-20:

“Filing returns & the payment of income tax are 
voluntary”

 Rev. Rul. 2007-21:

“The IRS must provide Form 23C prior to assessment”

 Rev. Rul. 2007-22:

“Income is not taxable due to claim of  non-citizenship”

11



Suspected Tax Fraud Activity

 Any suspected “tax fraud activity” should be reported via IRS

Form 3949-A, “Information Referral”. However,

practitioners are also allowed to report such suspected

fraudulent activity via a letter or formal correspondence in

lieu of filing Form 3949-A. The letter or Form 3949-A should

provide the following information:

 Info regarding the person/persons suspected of fraudulent activity

 The specific fraudulent activity being reported

 How you (or the taxpayer) became aware of the activity

 Also, if known, when the alleged fraudulent activity occurred

 The amount of any money and/or funds involved, and

 Any other information that might be relevant to the IRS investigation
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Relevant Judicial Decisions & Court Cases

Wnuck v. Commissioner (2011):

 Taxpayer claimed that he “exchanged his skilled labor & knowledge for

pay” therefore his wage/income was not taxable.

 Helvering v. Gerhardt & NY Port Authority Employees (1938):

 Taxpayer claimed that compensation of employees of the Port of New York

Authority is exempt from federal income tax.

 United States v. Tedder (1986):

 Taxpayer argued that “the federal government lacked the power to enact

criminal statutes to enforce the tax code”. Choice of counsel also denied.

 Schiff v. United States (1990):

 Summary judgment was granted against this taxpayer who was deemed as

a “tax protestor” & it was determined his arguments were frivolous.
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Relevant Judicial Decisions & Court Cases

 Stewart v. Commissioner (2005):

An individual was liable for additions to tax for failure to file income tax

returns, however the individual was not liable for a penalty under IRC

§6673 because his argument regarding a reduction of gross income for

business expenses was based on a prior Tax Court opinion & therefore was

not frivolous.

 United States v. Becker (1958):

An employee assigned his inventions “in entirety” to his employer.

Treatment of misclassified payments not deemed “frivolous”.

 Commissioner v. Glenshaw Glass Co. (1956):

 Taxpayer’s arguments were not deemed “frivolous” or fraudulent and 

subsequently was determined to qualify for relief under IRC §722(b)(5) .

 Stelly v. Commissioner (1985):

 The Court of Appeals affirmed  penalties against the taxpayers for filing a 

“frivolous return” & for filing a “frivolous appeal”.
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Relevant Judicial Decisions & Court Cases

 Callahan v. Commissioner (2009):

A couple was sanctioned by the U.S. Court of Appeals for “maintaining” a

frivolous appeal based upon arguments that their “wages were exempt

from taxation”. Also IRS Counsel was “not required” to testify at trial.

 United States v. Hilgeford (1993):

 Taxpayer argued that he was a “citizen of a state”, but not the “United 

States”, was found guilty of “willfully filing false income tax returns”.

 United States v. Ambort (2005):

A seminar organizer willfully aided & assisted seminar attendees in the 

preparation of false income tax returns & knowingly advised attendees to 

classify themselves as “non-resident” aliens to obtain erroneous refunds.

 Takaba v. Commissioner (2002):

 The Court imposed a penalty pursuant to IRC §6673 (a)(1) against the 

taxpayer for pursing “frivolous arguments” and imposed a liability of 

$10,500 against the taxpayer’s attorney for continuing such arguments.
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Relevant Judicial Decisions & Court Cases

 Smith v. Commissioner (2000):

A self-employed carpenter was liable for the “delay penalty” for

maintaining a frivolous proceeding after being “warned” by the IRS.

Montero v. Commissioner (2009):

A taxpayer was subject to “frivolous return penalties” because he filed

Amended Tax Returns that contained incorrect information based upon the

frivolous claim that “compensation received from a private employer” was

exempt from federal income tax.

 Jenkins v. Commissioner (2007):

An individual was not allowed to retain the unpaid portion of his federal 

taxes on the basis of his “religious objections” to military spending.

Wolcott v. Commissioner (2008):

 The IRS did not abuse its discretion  in deciding to proceed with collection 

action against an individual who raised “frivolous arguments” and failed to 

respond to Appeal’s request for W&I info and a face-to-face conference.
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Relevant Judicial Decisions & Court Cases

 United States v. Foster (2002)

A taxpayer attached a Form 2439 to her tax return claiming a $500,000

refund which indicated the “U. S. Department of Treasury” as the

“Regulated Investment Company”. However, the Government was

allowed to recover the “$500,000 erroneous refund”, based upon the

taxpayer’s frivolous Form 2439 & it’s timely claim.

 Osband v. Commissioner (2013):

A taxpayer was liable for the frivolous return penalty for the three years at

issue when she filed returns asserting claims for refunds based upon

fictitious interest and W/H. The taxpayer also submitted “falsified OID

forms” to the IRS purporting to be from legitimate financial institutions.

Williams v. United States (2013):

 Taxpayer was assessed a $5,000 penalty under IRC §6702(a) for filing a 

frivolous return indicating that “although she is a citizen & resident of the 

United States, she is physically not present in the United States & has no 

U.S, immigration status”.
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Frivolous Tax Arguments

Frivolous Tax Arguments-Q & A:

 ___________________________________________

___________________________________________

___________________________________________

___________________________________________

___________________________________________
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